
No. 5940

dtrttttt (Hmvt of ApiJ^alH

CLAY ROSELLE, by His Next Friend, HENRY
CLAY AGNEW, for a Writ of Habeas Cor-

pus,

Appellant,

vs.

P. M. BRESHEARS, as United States Marshal for

the District of Idaho,

Appellee.

EvmBttvpi of ISitmxh

UPON APPEAL FROM THE UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF WASHINGTON,

SOUTHERN DIVISION.

FILED
SEP 12 eg

PAUL P. O'SRiEM,
CLESX

Ij'ilmer Bros. Co. Print, 330 JackBon St., S. F., C*l.





No. 594Q

Qltrtmt (Hmvt of Kppmh
Jnv til? jNtntly (tttrniit

CLAY EOSELLE, by His Next Friend, HENRY
CLAY AGNEW, for a Writ of Habeas Cor-

pus,

Appellant,

vs.

F. M. BRESHEARS, as United States Marshal for

the District of Idaho,

Appellee.

WtmBttxpt of Uworb.

UPON APPEAL FROM THE UNITED STATES DISTRICT COURT
j

FOR THE WESTERN DISTRICT OF WASHINGTON, J

SOUTHERN DIVISION. '^^:^

D'ilBier Bros. Co. Print, 330 -Jackson St., S. F., Citi.





INDEX TO THE PRINTED TRANSCRIPT OF
RECORD.

[Clerk's Note: When deemed likely to be of an important nature,

errors or doubtful matters appearing in the original certified record are

printed literally in italic; and, likewise, cancelled matter appearing in

the original certified record is printed and cancelled herein accord-

ingly. When possible, an omission from the text is indicated by

printing in italic the two words between which the omission seems to

occur.]

Page

Assignments of Error 36

Certificate of Clerk U. S. District Court to

Transcript of Record 38

Citation on Appeal 35

Commitment (Conspiracy) 6

Commitment (Possession, Sale and Manufac-

ture of Intoxicating Liquor) 8

Indictment 9

Judgment 4

Names and Addresses of Attorneys of Record 1

Notice and Petition for Appeal 34

Order Allowing Appeal 34

Order Denying Writ 33

Petition for Writ of Habeas Corpus 1

Praecipe for Transcript of Record 37





NAMES AND ADDRESSES OF ATTORNEYS
OF RECORD.

HENRY CLAY AGNEW, 1503 L. C. Smith Build-

ing, Seattle, Washington,

Attorney for Appellant,

ANTHONY SAVAGE, United States District At-

torney for the Western District of Washington,

TOM DeWOLFE, Assistant United States Dis-

trict Attorney for the Western District of

Washington,

Attorneys for Appellee.

In the United States District Court for the West-

ern District of Washington, Southern Divi-

sion.

No. 8104.

In the Matter of the Petition of CLAY ROS-

SELLE, bj/ His Next Friend HENRY CLAY
AGNEW, for a Writ of Habeas Corpus.

PETITION FOR WRIT OF HABEAS CORPUS.

Petitioner avers

:

I.

That petitioner is now illegally restrained and

imprisoned in this district by a United States Mar-

shall's deputy or assistant whose true name is now

not known by petitioner and that this petition is
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brought by his next friend in this district, Henry

Clay Agnew.

2.

That the only cause or reason for said restraint

and imprisonment of petitioner is a judgment and

commitfment issued in Cause No. 1532 District

Court for Idaho, Eastern Division, based upon an

indictment, a certified copy of which is on file in

this court as an exhibit in Cause No. 8099 and that

true copies of said judgment and committments are

attached to the original of this petition and are in

the possession of and have been served by peti-

tioner upon the district attorney for this district

and said Idaho district.

3.

That said attached judgment and commitment

is void in this that it sentences petitioner to two

places of confinement on said term of imprisonment

and that the only legal portion of said sentence, that

is the portion sentencing petitioner to the peni-

tentiary has been completely executed.

4.

That the terms and conditions of the judgment

and commitments, together with the contents of said

indictment are by this reference made a part of
|

this petition. That said indictment is in the files of

this court and a copy is not now available to peti-

tioner. [1*]

*Page-number appearing at the foot of page of original certified

Transcript of Record.

i
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WHEREFORE petitioner praj^s that a writ of

habeas corpus issue commanding John Doe, deputy

or assistant United States Marshal/, to appear before

this Court on a day fixed having then and there the

body of the petitioner and show cause why a writ of

habeas corpus should not issue and to show the

cause or reason of the restraint of the petitioner if

any.

HENRY CLAY AGNEW,
Attorney for the Petitioner.

State of Washington,

County of King,—ss. .

Henry Clay Agnew, on oath, says : That he brings

this petition as a ex-friend of the petitioner and

as his attorney; that he has read the foregoing

petition and believes the same in all respects to be

true and correct.

HENRY CLAY AGNEW.

Subscribed and sworn to before me this 4th day of

September, A. D. 1929.

WARREN HARDY,
Notary Public in and for the State of Washington,

Residing at Seattle. [2]
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In the District Court of the United States in and

for the District of Idaho, Eastern Division.

March 30, 1928.

CRIMINAL—No. 1532.

UNITED STATES OF AMERICA

vs.

CLAY ROSSELLE et al,

Defendants.

JUDGMENT.

Comes now the District Attorney with the de-

fendants. Clay Rosselle, Jack Robinson, Roe Gil-

lespie and Dock Borst with their counsel, into court,

this being the time fixed for judgment herein.

The Court asked the defendants if they had any

legal cause to show why judgment should not be pro-

nounced against them, to which they replied they

had none, and no sufficient cause being shown or

appearing to the Court,

—

NOW, THEREFORE, it is adjudged upon the

plea of guilty that the defendant Clay Rosselle is

guilty as charged in each of the twenty counts of the

indictment, and

It is further adjudged that on Count One of the

indictment said defendant be imprisoned in the

LTnited States Penitentiary at McNeil Island, Wash-

ington, for a term of twent}^ months, and pay a fine

of $2,000.00.
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And that said defendant be imprisoned in the jail

of Fremont County, Idaho, as follows:

Upon Counts Four, Five and Twenty for a term

of six months, incarceration on these counts to com-

mence at the conclusion of the service of term im-

posed on Count One in the Penitentiary at McNeil

Island.

Upon Counts Ten, Twelve, Fourteen, Sixteen,

Eighteen and Nineteen for a term of six months, to

run consecutively to and follow the term imposed on

Counts Four, Five and Twenty

;

Upon Counts Two, Nine and Eleven that he pay

a fine of $500.00.

Upon Counts Three, Thirteen, Fifteen and Seven-

teen that he pay a fine of $500.00, and

Upon Counts Six, Seven and Eight for a term of

six months, and pay a fine of $100.00, to run con-

currently with the term imposed on Counts Four,

Five and Twenty. The defendant to be imprisoned

in said jail until said fines be paid.

The defendant was remanded to the custody of the

United States Marshal to be by him delivered into

the custody of the warden of said United States

Penitentiary. [3]
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[Title of Court and Cause.]

COMMITMENT.

United States of America,

District of Idaho,—ss.

The President of the United States to the Marshal

of the District of Idaho, or to his Deputy, and

to the Keeper of Either of the Jails in Our Said

District, GEEETING:
WHEREAS, at the March Term of the above-

entitled court. Clay Rosselle was duly convicted of

the crime of conspiracy contrary to the form of the

statute in such case made and provided, and against

the peace and dignity of the United States of

America, for which offence he hath this day been

sentenced by our said Court to pay a fine of Two
Thousand and no/100 Dollars and to be imprisoned

in the United States Penitentiar}^ at McNeil Island,

Washington, and to be there kept for the term of

twenty months, and until said fine be paid, and to

stand committed till this sentence be performed.

A stay of execution of this judgment was granted

to none.

NOW, THIS IS TO COMMAND YOU, the said

marshal or deputy, to take and keep and safely

deliver to said defendant into the custody of the

keeper or warden in charge of said prison forth-

with.

AND THIS IS TO COMMAND YOU, the said

keeper or warden in charge of the said prison, to

receive from the said marshal or deputy the said
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defendant, convicted and sentenced as aforesaid,

and liim keep and imprison in accordance with said

sentence, or till he be otherwise discharged by law.

Hereof fail not at your peril. [4]

WITNESS the Honorable CHAELES C. CAVA-
NAH, Judge of our said court, and the seal thereto

affixed at Pocatello, in said district, this March 30th,

1928.

[Seal] W. D. McEEYNOLDS,
Clerk.

[Endorsed] : Filed April 10, 1928.

I, hereby certify that I executed the within com-

mitment by delivering the within-named prisoner

into the custody of the warden of the United States

Penitentiary at McNeil Island, Washington, on the

4th day of April, 1928, and at the same time I de-

livered to said warden a true copy of this commit-

ment.

F. M. BEESHEAES,
U. S. Marshal.

By H. A. Buchenan,

Deputy. [5]

[Title of Court and Cause.]

COMMITMENT.
United States of America,

District of Idaho,—ss.

The President of the United States to the Marshal

of the District of Idaho, or to His Deputy, and

to the Keeper of Either of the Jails in Our Said

District, GEEETING:
WHEEEAS, at the Pocatello Term of the above-
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entitled court, Clay Rosselle was duly convicted of

the crime of possession, sale and manufacturing

of intoxicating liquor, etc., contrary to the form of

the statute in such case made and provided, and

against the peace and dignity of the United States

of America, for which offense he hath this day been

sentenced by our said Court to pay a fine of $1,-

000.00, a fine of $500.00, and a third fine of five

hundred and no/100 dollars, and to be imprisoned

in the jail of Fremont County, Idaho, until said fine

be paid, and to be there kept for the term of twelve

months, the term herein imposed to commence at the

expiration of the term imposed on Count No. 1,

sentence thereon being to U. S. Penitentiary at

McNeil Island, and to stand committed till this sen-

tence be performed.

A stay of execution of this judgment was granted

to (none).

NOW, THIS IS TO COMMAND YOU, the said

marshal or deputy, to take and keep and safely de-

liver the said defendant into the custody of the

keeper or warden in charge of said prison forewith.

AND THIS IS TO COMMAND YOU, the said

keeper or warden in charge of the said prison, to

receive from the said marshal or deputy the said

defendant, convicted and sentenced as aforesaid, and

him keep and imprison in accordance with said sen-

tence, or till he be otherwise discharged by law.

Hereof fail not at your peril. [6]

WITNESS the Honorable CHARLES C. CAVA-
NAH, Judge of our said court, and the (SEAL)
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thereof affixed at Pocatello, in said district, this

March 30, 1928.

(Signed) W. D. McREYNOLDS,
Clerk.

[Endorsed] : Filed Sept. 4, 1929. [7]

In the District Court of the United States in and

for the District of Idaho, Eastern Division.

March Term, 1928.

No. 1532.

UNITED STATES OF AMERICA
vs.

CLAY ROSSELLE, MORGAN NEILSON, alias

NELS MORGAN, MILTON FLITTON,
R. O. JONES, JOHN PETERSON, LIN
O'BRIEN, FLOYD JEFFERY, F. O.

BOULE, JACK ROBINSON, JOHN
CAYERHILL, JOSEPH B. BROWN, ROE
GILLESPIE and DOC BORCH,

Defendants.

INDICTMENT.
Charge: Violation Section 37 Penal Code, Con-

spiracy and Sections 3, 21, 25 and 26, Title II

National Prohibition Act and Sections 281, 306

and 307 Title 26 United States Code.

The Grand Jurors of the United States of

America, being first duly empaneled and sworn,

within and for the District of Idaho, sitting in the

Eastern Division of said District, in the name and

by the authority of the United States of America,

upon their oath do find and present

:
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That heretofore, to wit, beginning at a time un-

known to the Grand Jurors, but prior to the 30th

day of December, 1926, and continuously thereafter

to and including the 19th day of March, A. D. 1928,

in Bonneville County, State and District of Idaho,

Eastern Division, and within the jurisdiction of this

court, and elsewhere to the Grand Jurors un-

known, CLAY ROSSELLE, MORGAN NEL-
SON, alias NELS MORGAN, MILTON FLIT-

TON, R. O. JONES, JOHN PETERSON, LIN
O'BRIEN, FLOYD JEFFERY, F. A. BOULE,
JACK ROBINSON, JOHN CAYERHILL,
JOSEPH B. BROWN, ROE GILLESPIE and

DOC BORCH, and divers other persons to the

Grand Jurors unknown, did, wilfully, knowingly, un-

lawfully and feloniously conspire, combine, con-

federate and agree together and among themselves

to commit certain offenses against the United States

of America, to wit, to wilfully, knowingly, unlaw-

fully and feloniously manufacture intoxicating

liquor, to wit, moonshine whiskey, intended and fit

for use as a beverage, and to wilfully, knowingly,

unlawfully and feloniously possess intoxicating li-

quor, to wit: moonshine whiskey, intended and fit

for use as a beverage, and to wilfully, knowingly,

unlawfully and feloniously sell intoxicating liquor,

to wit, moonshine [8] whiskey, intended and fit

for use as a beverage, and to wilfully, knowingly,

unlawfully and feloniously transport intoxicating

liquor, to wit, moonshine whiskey intended and fit

for use as a beverage, and to wilfully, knowingly,

unlawfully, and feloniously possess property de-



F. M. Breshears. 11

signed and intended for use in the manufacture of

intoxicating liquor, to wit, moonshine whiskey; the

manufacture, possession transportation and sale

thereof and the possession of such properties being

then and there prohibited and unlawful and in

violation of the provisions of an Act of Congress

commonly called and known as the National Pro-

hibition Act, and more in particular as follows

:

That the said defendants, and others to the Grand

Jurors unknown, should purchase and procure in

Idaho Falls, Bonneville County, State and District

aforesaid, and elsewhere to the Grand Jurors un-

known, sugar, molasses, malt syrups, kegs, jugs,

bottles, coils, stills, yeast, and other properties, the

exact description and quantities of which is to the

Grand Jurors unknown, and thereafter to possess

and use the same in the manufacture of intoxi-

cating liquor, to wit, moonshine whiskey; and that

the said defendants and others to the Grand Jurors

unknown, should transport said properties to and

therefrom and therewith manufacture intoxicating

liquor, to wit, moonshine whiskey, at a place about

four miles north of Idaho Falls, in Bonneville

Count}^, State and District aforesaid, on what is

commonly known as the "Boule Island in Snake

Eiver, and at other places to the Grand Jurors un-

known, and that thereafter, and after the said manu-

facture of said intoxicating liquor, to wit, moon-

shine whiskey, the said moonshine whiskey would

be possessed at, and transported from several places

of manufacture to Idaho Falls, in the county of

Bonneville, State and District aforesaid, and to
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other places to the Grand Jurors unknown, where

the said defendants and others to the Grand Jurors

unknown, were to possess, transport and sell at

w^holesale and at retail the said intoxicating liquor,

to wit, moonshine whiskey, to persons to the Grand

Jurors unknown; [9]

That said defendants, and others to the Grand

Jurors unknown, at the several times and places in

that behalf hereinafter mentioned in connection

with their names did do, among other things dones

by said defendants, and said persons to the Grand

Jurors unkno\\Ti, certain acts to effect the object of

said unlawful and felonious conspiracy, confederacy,

combination and agreement that is to say

:

1. CLAY ROSSELLE, on May 2, 1927, at Idaho

Falls, Bonneville County, State and District of

Idaho, did purchase from the Symns Utah Grocery

Company of Idaho Falls, Idaho, thirty one hundred

pound bags of cane sugar.

2. Said CLAY ROSSELLE, on May 13, 1927,

at Idaho Falls, Bonneville County, State and Dis-

trict of Idaho, did purchase from the Symns Utah

Grocery Company of Idaho Falls, Idaho, the follow-

ing items, to wit, twelve one-hundred pound bags of

cane sugar, one case Premier dressing, one case of

two and one-half Del Monte Melba peaches, one case

of two and one-half Del Monte pears, one case of

two and one-half Del Monte sliced pineapple, one

case tall sego milk, four cartons Chesterfield ciga-

rettes.

3. Said CLAY ROSSELLE, on May 16, 1927, at

Idaho Falls, Bonneville County, State and District
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of Idaho, did purchase from the Symns Utah

Grocery Company of Idaho Falls, Idaho, thirty-one

hundred pound bags of cane sugar.

4. Said CLAY ROSSELLE, on June 25, 1927,

at Idaho Falls, BonneviUe County, State and Dis-

trict of Idaho, did purchase from the Symns Utah

Grocery Company of Idaho Falls, Idaho, thirty-one

hundred pound bags of cane sugar.

5. Said CLAY ROSSELLE, on June 23, 1927,

at Idaho Falls, Bonneville County, State and Dis-

trict of Idaho, did purchase from the Idaho Whole-

sale Grocery Company of Idaho Falls, Idaho, the

following items : twenty one hundred pound sacks of

cane sugar, two cases 24/21/2 3-Star Malt Plain, five

cases 6/10 Creole Belle molasses; [10]

6. Said Clay Roselle, on December , 1927, at

Idaho Falls, Bonneville County, State and District

of Idaho, did purchase from the Idaho Wholesale

Grocery Company of Idaho Falls, Idaho, the follow-

ing items: forty one hundred pound sacks of cane

sugar, two rolls of three-inch gum tape.

7. Said CLAY ROSSELLE, on December 19,

1927, at Idaho Falls, Bonneville County, State and

District of Idaho, did purchase the Idaho Whole-

sale Grocery Company of Idaho Falls, Idaho, the

following items: forty one hundred pound sacks of

cane sugar, one five-gallon low temperature glyc-

erine.

8. Said R. 0. JONES and JOHN PETERSON,
on the 10th day of January, 1928, at a place about

four miles north of Idaho Falls, Idaho, on what is
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known as tlie "Boule Island," did have in their

possession about two hundred and twenty gallons of

moonshine whiskey, about thirty-seven hundred

gallons of cane sugar mash and one complete still

of about five hundred gallon capacity.

9. Said JOHN CAVERHILL, on or about the

4th day of January, 1928, at Idaho Falls, Idaho, in

the Havana Cigar Store, did sell four drinks of

certain intoxicating liquor, to wit, moonshine

whiskey.

10. Said MOEGAN NEILSON, alias NELS
MORGAN, on or about the 9th day of Januarj^,

1928, in Idaho Falls, Idaho, at the Havana Cigar

Store, in said town, did sell one pint of certain in-

toxicating liquor, to wit, moonshine whiskey.

11. Said JOSEPH B. BROWN, on or about the

13th day of March, 1928, at Idaho Falls, Idaho, did

sell five drinks of certain intoxicating liquor, to wit,

moonshine whiskey.

12. Said DOC BORCH, on or about the 5th day

of January, 1928, at Idaho Falls, Idaho, did sell two

drinks of certain intoxicating liquor, to wit, moon-

shine whiskey.

13. Said JOHN CAVERHILL, on or about the

4th day of January, 1928, at Idaho Falls, Idaho,

did sell four drinks of certain intoxicating liquor,

to wit, moonshine whiskey.

Contrary to the form of the statute in such case

made and provided and against the peace and dig-

nity of the United States of America. [11]
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COUNT TWO.
And the Grand Jurors, aforesaid, upon their oath,

as aforesaid, do further find and present:

That heretofore, to wit, on or about the 10th day

of January, A. D., in the County of Bonneville,

State and District of Idaho, Eastern Division and

within the jurisdiction of this court, CLAY ROS-

SELLE, MORGAN NEILSON, alias NELS MOR-
GAN, MILTON FLITTON, R. 0. JONES, JOHN
PETERSON, LIN O'BRIEN, FLOYD JEF-

FERY, F. A. BOULE, JACK ROBINSON,
JOHN CAVERHILL, JOSEPH B. BROWN,
ROE GILLESPIE and DOC BORCH, did, wil-

fully, knowingly, unlawfully and feloniously have

in their possession certain intoxicating liquor con-

taining more than one-half of one per cent of alco-

hol, to wit, about two hundred and twenty gallons

of certain spirituous liquor commonly known as

''moonshine whiskey," the same being designed, in-

tended and fit for use as a beverage, the possession

of same being then and there prohibited and un-

lawful.

Contrary to the form of the statute in such case

made and provided and against the peace and dig-

nity of the United States of America.

COUNT THREE.

And the Grand Jurors, aforesaid, upon their oath,

as aforesaid, do further find and present:

That heretofore, to wit: on or about the 10th day

of January, A. D. 1928, in the county of Bonneville,

State and District of Idaho, Eastern Division and
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within the jurisdiction of this court, CLAY EOS-

SELLE, MORGAN NEILSON, alias NELS MOR-
GAN, MILTON FLITTON, R. 0. JONES, JOHN
PETERSON, LIN O'BRIEN, FLOYD JEF-

FERY, F. A. BOULE, JACK ROBINSON, JOHN
CAVERHILL, JOSEPH B. BROWN, ROE GIL-

LESPIE and DOC BORCH, did, wilfully, know-

ingly, unlawfully and feloniously have in their pos-

session property designed for the manufacture of

intoxicating liquor and intended to be used by

them for the manufacture of intoxicating liquor,

to wit, one complete still of about five hundred

gallon capacity, seventeen one hundred pound sacks

of sugar, one hundred pounds of Fleishmann's yeast,

about thirty-seven hundred gallons of sugar mash,

and other properties, the more exact description of

which is to the Grand Jurors unknown, the posses-

sion of the sarae [12] being then and there pro-

hibited and unlawful.

Contrary to the form of the statute in such case

made and provided and against the peace and dig-

nity of the United States of America.

COUNT FOUR.
And the Grand Jurors, aforesaid, upon their

oath, as aforesaid, do further find and present:

That heretofore, to wit, on or about the 10th day

of January, A. D. 1928, in the County of Bonne-

ville, State and District of Idaho, Eastern Division

and within the jurisdiction of this court, CLAY
ROSSELLE, MORGON NEILSON, alia^ NELS
MORGAN, MILTON FLITTON, R. O. JONES,
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JOHN PETERSON, LIN O'BRIEN, FLOYD
JEFFERY, F. A. BOULE, JACK ROBINSON,
JOHN CAVERHILL, JOSEPH B. BROWN,
ROE GILLESPIE and DOC BORCH, did, wil-

fully, knowingly, unlawfully and feloniously manu-

facture certain intoxicating liquor containing more

than one-half of one per cent of alcohol, to wit,

certain spirituous liquor commonly known as
'

' moon-

shine whiskey," the exact amomit to the Grand

Jurors unknown, the same being designed, intended

and fit for use as a beverage, the manufacture of

same being then and there prohibited and unlawful.

Contrary to the form of the statute in such case

made and provided and against the peace and dig-

nity of the United States of America.

COUNT FIVE.

And the Grand Jurors, aforesaid, upon their oath,

as aforesaid, do further find and present:

That heretofore, to wit, on or about the 10th day

of January, A. D. 1928, about four miles north of

Idaho Falls, in the county of Bonneville, State

and District of Idaho, Eastern Division and within

the jurisdiction of this court, CLAY ROSSELLE,
MORGAN NEILSON, alias NELS MORGAN,
MILTON FLITTON, R. O. JONES, JOHN
PETERSON, LIN O'BRIEN, FLOYD JEF-

FERY, F. A. BOULE, JACK ROBINSON, JOHN
CAVERHILL, JOSEPH B. BROWN, ROE
GILLESPIE and DOC BORCH did, wilfully,

knowingly, unlawfully and feloniously keep, main-

tain and operate that certain place occupied by
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CLAY EOSSELLE, MORGAN NEILSON, alias

NELS MORGAN, MILTON FLITTON, R. O.

JONES, [13] JOHN PETERSON, LIN
O'BRIEN, FLOYD JEFFERY, F. A. BOULE,
JACK ROBINSON, JOHN CAVERHILL, JO-

SEPH B. BROWN, ROE GILLESPIE and

DOC BORCH, and being that certain island lo-

cated about four miles north of Idaho Falls, com-

monly known as the "Boule Island," in Bonneville

County, State and District of Idaho, as a public

and a common nuisance, to wit, as a place where

intoxicating liquor containing more than one-half

of one per cent of alcohol, to wit, certain spirituous

liquor commonly known as "moonshine whiskey,"

the same being designed, intended and fit for use

as a beverage, were sold, manufactured, kept and

bartered, said acts and things herein charged being

then and there prohibited and unlawful.

Contrary to the form of the statute in such case

made and provided and against the peace and dig-

nity of the United States of America.

COUNT SIX.

And the Grand Jurors, aforesaid, upon their

oath, as aforesaid, do further find and present;

That heretofore, to wit, on or about the 10th day

of January, A. D. 1928, about four miles north of

Idaho Falls, on what is commonly known as the

"Boule Island," in the county of Bonneville, State

and District of Idaho, Eastern Division and within

the jurisdiction of this court, CLAY ROSSELLE,
MORGAN NEILSON, alias NELS MORGAN,
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MILTON FLITTON, R. O. JONES, JOHN PE-

TERSON, LIN O'BRIEN, FLOYD JEFFERY,
F. A. BOULE, JACK ROBINSON, JOHN CAV-
ERHILL, JOSEPH B. BROWN, ROE GILLES-
PIE, and DOC BORCH, did wilfully, knowingly,

unlawfully and felonious have in their possession

and custody and under their control a still and dis-

tilling apparatus set up, which still and distilling

apparatus was not registered with the Collector of

Internal Revenue of the District in which it was,

to wit, the District of Idaho, as required by law.

Contrary to the form of the statute in such case

made and provided and against the peace and dig-

nity of the United States of America. [14]

COUNT SEVEN.

And the Grand Jurors aforesaid, upon their

oath, as aforesaid, do further find and present:

That heretofore, to wit, on or about the 10th day

of January, A. D. 1928, about four miles north of

Idaho Falls, on what is commonly known as the

"Boule Island," in the county of BonneviUe, State

and District of Idaho, Eastern Division and mthin

the jurisdiction of this court, CLAY ROSSELLE,
MORGAN NEILSON, alias NELS MORGAN,
MILTON FLITTON, R. O. JONES, JOHN PE-
TERSON, LIN O'BRIEN, FLOYD JEFFERY, F.

A. BOULE, JACK ROBINSON, JOHN CAVER-
HILL, JOSEPH B. BROWN, ROE GILLES-
PIE and DOC BORCH, did, wilfully, knowingly,

unlawfully and feloniously carry on the business
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of a distiller without having given bond as required !

by law.
\

Contrary to the form of the statute in such case
,

made and provided and against the peace and dig-
i

nity of the United States of America.
J

COUNT EIGHT.
'

And the Grand Jurors, aforesaid, upon their
|

oath, as aforesaid, do further find and present: '•

That heretofore, to wit, on or about the 10th day
;

of January, A. D. 1928, about four miles north of !

Idaho Falls, on what is commonly known as the
\

"Boule Island," in the county of Bomieville, State i

and District of Idaho, Eastern Division and within
I

the jurisdiction of this court, CLAY ROSSELLE,
j

MORGAN NEILSON, alias NELS MORGAN,
|

MILTON FLITTON, R. O. JONES, JOHN PE-
I

TERSON, LIN O'BRIEN, FLOYD JEFFERY,
F. A. BOULE, JACK ROBINSON, JOHN CAV-

\

ERHILL, JOSEPH B. BROWN, ROE GILLES- !

PIE and DOC BORCH did, wilfully, loiowingly,
i

unlawfully and feloniously make and ferment mash

fit for distillation and for the production of spirits

and alcohol on premises other than a distillery duly

authorized according to law, to wit, at a point about
:

four miles north of Idaho Falls, on what is com-
I

monly known as the "Boule Island," in Snake
|

River, in the county of Bonneville, State and Dis-
'

trict of Idaho, Eastern Division and with the ju- I

risdiction of this court, as aforesaid. [15]
|

Contrary to the form of the statute in such case
i
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made and provided and against the peace and dig-

nity of the United States of America.

COUNT NINE.
And the Grand jurors, aforesaid, upon their oaths,

as aforesaid, do further find and present:

That heretofore, to wit, on or about the 4th day

of January, A. D. 1928, at Idaho Falls, in the county

of Bonneville, State and District of Idaho, Eastern

Division and within the jurisdiction of this court,

CLAY ROSSELLE, MORGAN NEILSON, alias

NELS MORGAN, MILTON FLITTON, R. O.

JONES, JOHN PETERSON, LIN O'BRIEN,
FLOYD JEFFERY, P. A. BOULE, JACK ROB-
INSON, JOHN CAVERHILL, JOSEPH B.

BROWN, ROE GILLESPIE and DOC BORCH,
did, then and there, wilfully, knowingly, unlaw-

fully and feloniously have in their possession cer-

tain intoxicating liquor containing more than one-

half of one per cent of alcohol, to wit, certain

spirituous liquor commonly known as ''moonshine

whiskey," the exact amount being to the Grand

Jurors unknown, the same being designed, intended

and fit for use as a beverage, the possession of same

being then and there by the laws of the United

States prohibited and made unlawful.

Contrary to the form of the statute in such case

made and provided and against the peace and dig-

nity of the United States of America.

COUNT TEN.

And the Grand Jurors, aforesaid^ upon their oath,

as aforesaid, do further find and present:
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That heretofore, to wit, on or about the 4th day

of January, A. D. 1928, at Idaho Falls, in the county

of Bonneville, State and District of Idaho, East-

ern Division and within the jurisdiction of this

court, CLAY ROSSELLE, MORGAN NEILSON,
alias NELS MORGAN, MILTON FLITTON, R.

O. JONES, JOHN PETERSON, LIN O'BRIEN,
FLOYD JEFFERY, F. A. BOULE, JACK ROB-
INSON, JOHN CAVERHILL, JOSEPH B.

BROWN, ROE GILLESPIE and DOC BORCH,
did, then and there wilfully, knowingly, unlawfully

and feloniously sell a quantity of intoxicating

liquor containing more than one-half of one per cent

[16] of alcohol, to wit, four drinks of a certain

spirituous liquor commonly known as "moonshine

whiskey," the same being designed, intended and

fit for use as a beverage, the sale of same being then

and there by the laws of the United States pro-

hibited and made unlawful.

Contrary to the form of the statute in such case

made and provided and against the peace and dig-

nity of the United States of America.

COUNT ELEVEN.
And the Grand Jurors, aforesaid, upon their

oath, as aforesaid, do further find and present:

That heretofore, to wit, on or about the 5th day

of January, A. D. 1928, at Idaho Falls, in the county

of Bonneville, State and District of Idaho, Eastern

DiAdsion, and within the jurisdiction of this court,

CLAY ROSSELLE, MORGAN NEILSON, alias

NELS MORGAN, MILTON FLITTON, R. O.
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JONES, JOHN PETERSON, LIN O'BRIEN,
FLOYD JEFFERY, F. A. BOULE, JACK ROB-
INSON, JOHN CAVERHILL, JOSEPH B.

BROWN, ROE GILLESPIE and DOC BORCH
did, then and there, wilfully, knowingly, unlaw-

fully and feloniously have in their possession cer-

tain intoxicating liquor containing more than one-

half of one per cent of alcohol, to wit, certain spir-

ituous liquor commonly known as ''moonshine whis-

key," the exact adout being to the Grand Jurors

unknown, the same being designed, intended and fit

for use as a beverage, the possession of the same

being then and there by the laws of the United

States prohibited and made unlawful.

Contrary to the form of the statute in such case

made and provided and against the peace and dig-

nity of the United States of America.

COUNT TWELVE.
And the Grand Jurors, aforesaid, upon their

oath as aforesaid, do further find and present:

That heretofore, to wit, on or about the 5th day

of January, A. D. 1928, at Idaho Falls, in the county

of Bonneville, State and District of Idaho, Eastern

Division and within the jurisdiction of this court,

CLAY ROSSELLE, MORGAN NEILSON, alias

NELS MORGAN, MILTON FLITTON, R.

O. JONES, JOHN PETERSON, LIN [17]

O'BRIEN, FLOYD JEFFERY, F. A. BOULE,
JACK ROBINSON, JOHN CAVERHILL, JO-

SEPH B. BROWN, ROE GILLESPIE and DOC
BORCH, did, then and there, wilfully, knowingly.
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unlawfully and feloniously sell a quantity of in-

toxicating liquor containing more than one-half of

one per cent of alcohol, to wit, two drinks of a cer-

tain spirituous liquor commonly known as "moon-

shine whiskey," the same being designed, intended

and fit for use as a beverage, the sale of same being

then and there by the laws of the United States

prohibited and made unla'w^ul.

Contrary to the form of the statute in such case

made and provided and against the peace and dig-

nity of the United States of America.

COUNT THIRTEEN.
And the Grand Jurors, aforesaid, upon their oath,

as aforesaid, do further find and present:

That heretofore, to wit, on or about the 9th day

of January, A. D. 1928, at Idaho Falls, in the county

of Bonneville, State and District of Idaho, Eastern

Division, and within the jurisdiction of this court,

CLAY R0S8ELLE, MORGAN NEILSON, alias

NELS MORGAN, MILTON FLITTON, R.

O. JONES, JOHN PETERSON, LIN O'BRIEN,
FLOYD JEFFERY, F. A. BOULE, JACK ROB-
INSON, JOHN CAVERHILL, JOSEPH B.

BROWN, ROE GILLESPIE and DOC BORCH,
did, then and there, wilfully, knowingly, unlaw-

fully and feloniously have in their possession cer-

tain intoxicating liquor containing more than one-

half of one per cent of alcohol, to wit, one pint

of certain spirituous liquor commonly known as

"moonshine whiskey," the same being designed,

intended and fit for use as a beverage, the pos-
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session of same being then and there by the laws of

the United States prohibited and made unlawful.

Contrary to the form of the statute in such case

made and provided and against the peace and dig-

nity of the United States of America. [18]

COUNT FOURTEEN.
And the Grand Jurors, aforesaid, upon their

oath, as aforesaid, do further find and present:

That heretofore, to wit, on or about the 9th day

of January, A. D. 1928, at Idaho Falls, in the county

of Bonneville, State and District of Idaho, Eastern

Division and within the jurisdiction of this

court, CLAY ROSSELLE, MORGAN NEILSON,
alias NELS MORGAN, MILTON FLITTON, R.

O. JONES, JOHN PETERSON, LIN O'BRIEN,

FLOYD JEFFERY, F. A. BOULE, JACK ROB-
INSON, JOHN CAVERHILL, JOSEPH B.

BROWN, ROE GILLESPIE and DOC BORCH
did, then and there, wilfully, knowingly, unlaw-

fully and feloniously sell a quantity of intoxicating

liquor containing more than one-half of one per

cent of alcohol, to wit, one pint of a certain spir-

ituous commonly known as '^moonshine whis-

key," the same being designed, intended and fit

for use as a beverage, the sale of same being then

and there by the laws of the United States pro-

hibited and made unlawful.

Contrary to the form of the statute in such case

made and provided and against the peace and dig-

nitv of the United States of America.
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COUNT FIFTEEN.
And the Grand Jurors, aforesaid, upon their oath,

as aforesaid, do further find and present

:

That heretofore, to wit, on or about the 9th day

of January, A. D. 1928, at Idaho Falls, in the

county of Bonneville, State and District of Idaho,

Eastern Division and within the jurisdiction of this

court, CLAY ROSSELLE, MORGAN NEILSON,
alias NELS MORGAN, MILTON FLITTON, R.

O. JONES, JOHN PETERSON, LIN O'BRIEN,
FLOYD JEFFERY, F. A. BOULE, JACK ROB-
INSON, JOHN CAVERHILL, JOSEPH B.

BROWN, ROE GILLESPIE and DOC BORCH
did, then and there wilfully, knowingly, unlawfully

and feloniously have in their possession certain in-

toxicating liquor containing more than one-half of

one per cent of alcohol, to wit, one pint of certain

spirituous liquor commonly known as "moonshine

whiskey," the same being designed, intended and fit

for use as a beverage, the possession of same being

then and there by the laws of the United States

prohibited and made unlawful. [19]

Contrary to the form of the statute in such case

made and provided and against the peace and dig-

nity of the United States of America.

COUNT SIXTEEN.

And the Grand Jurors, aforesaid, upon their oath,

as aforesaid, do further find and present:

That heretofore, to wit, on or about the 9th day

of January, A. D. 1928, at Idaho Falls, in the county

of Bonneville, State and District of Idaho, Eastern
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Division and within the jnrisdiction of this court,

CLAY ROSSELLE, MORGAN NEILSON, alias

XELS MORGAN, MILTON FLITTON, R. O.

JONES, JOHN PETERSON, LIN O'BRIEN,

FLOYD JEFFERY, F. A. BOULE, JACK ROB-
INSON, JOHN CAVERHILL, JOSEPH B.

BROWN, ROE GILLESPIE and DOC BORCH
did, then and there, wilfully, knowingly, imlawfully

and feloniously sell a quantity of intoxicating liquor

containing more than one-half of one per cent of al-

cohol, to wit, one pint of a certain spirituous liquor

connnonly know as "moonshine whiskey,'' the same

being designed, intended and fit for use as beverage,

the sale of same being then and there by the laws

of the L'nited States prohibited and made unlawful.

Contrary to the form of the statute in such case

made and provided and against the peace and dig-

nity of the United States of America.

COUNT SEVENTEEN.
And the Grand Jurors, aforesaid, upon their oath,

as aforesaid, do further find and present:

That heretofore, to wit, on or about the 13th day

of March, A. D. 1928, at Idaho Falls, in the county

of Bonneville, State and District of Idaho, Eastern

Division and within the jurisdiction of this court,

CLAY ROSSELLE, MORGAN NEILSON, alias

NELS MORGAN, MILTON FLITTON, R. O.

JONES, JOHN PETERSON, LIN O'BRIEN,

FLOYD JEFFERY, F. A. BOULE, JACK ROB-
INSON, JOHN CAVERHILL, JOSEPH B.

BROWN, ROE GILLESPIE and DOC BORCH,
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did, then and there, wilfully, knowingly, unlawfully

and feloniously have in their possession certain in-

toxicating liquor containing more than one-half

of one per cent of alcohol, to wit, certain spirituous

liquor commonly known as "moonshine whiskey,"

the exact amount being to the Grand Jurors un-

known, the same being designed, intended and

[20] tit for use as a beverage, the possession of sale

being then and there by the laws of the United

States prohibited and made unlawful.

Contrary to the form of the statute in such case

made and provided and against the peace and dig-

nity of the United States of America.

COUNT EIGHTEEN.
And the Grand Jurors, aforesaid, upon their oath,

as aforesaid, do further tind and present:

That heretofore, to wit, on or about the 13th day

of March, A. D. 1928, at Idaho Falls, in the county

of Bonneville, State and District of Idaho, Eastern

Division and within the jurisdiction of this court,

CLAY ROSSELLE, MORGAN NEILSON, alias

NELS MORGAN, MILTON FLITTON, R. O.

JONES, JOHN PETERSON, LIN O'BRIEN,

FLOYD JEFFERY, F. A. BOULE, JACK ROB-
INSON, JOHN CAVER HILL, JOSEPH B.

BROWN, ROE GILLESPIE and DOC BORCH,
did, then and there, wilfully, knowingly, unlawfully

and feloniously sell a quantity of intoxicating liquor

containing more than one-half of one per cent of

alcohol, to wit, four drinks of a certain spirituous

liquor commonly known as "moonshine whiskey,"
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the same being designed, intended and fit for use

as a beverage, the sale of same being then and there

by the laws of the United States prohibited and

made unlawful.

Contrary to the form of the statute in such case

made and provided and against the peace and dig-

nity of the United States of America.

COUNT NINETEEN.
And the Grand Jurors, aforesaid, upon their oath,

as aforesaid, do further find and present

:

That heretofore, to wit, on or about the 13th day

of March, A. D. 1928, at Idaho Falls, in the county

of Bonneville, State and District of Idaho, East-

ern Division and within the jurisdiction of this

court CLAY ROSSELLE, MORGAN NEILSON,
alias NELS MORGAN, MILTON FLITTON,
R. O. JONES, JOHN PETERSON, LIN
O'BRIEN, FLOYD JEFFERY, F. A. BOULE,
JACK ROBINSON, JOHN CAVERHILL,
JOSEPH B. BROWN, ROE GILLESPIE and

DOC BORCH, did, then and there, wilfully, know-

ingly, unlawfully and feloniously sell a quantity of

[21] intoxicating liquor containing more than one-

'half of one per cent of alcohol, to wit, five drinks

of a certain spirituous liquor commonly known as

*' moonshine whiskey," the same being designed, in-

tended and fit for use as a beverage, the sale of same

being then and there by the laws of the United

States prohibited and made unlawful.

Contrary to the form of the statute in such case
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made and provided and against the peace and dig-

nity of the United States of America.

COUNT TWENTY.
And the Grand Jurors, aforesaid, upon their

oath, as aforesaid, do further find and present

:

That heretofore, to wit, on or about the 13th day

of March, A. D. 1928, at Idaho Falls, in the county

of Bonneville, State and District of Idaho, East-

em Division and within the jurisdiction of this

court, CLAY EOSSELLE, MORGAN NEILSON,
alias NELS MORGAN, MILTON FLITTON, R. O.

JONES, JOHN PETERSON, LIN O'BRIEN,
FLOYD JEFFERY, F. A. BOULE, JACK ROB-
INSON, JOHN CAVERILL, JOSEPH B.

BROWN, ROE GILLESPIE and DOC BORCH,
did, then and there, wilfully, knowingly, unlawfully

and feloniously keep, maintain and operate that

certain place occupied by CLAY ROSSELLE,
MORGAN NEILSON, alias NELS MORGAN,
MILTON FLITTON, R. O. JONES, JOHN
PETERSON, LIN O'BRIEN, FLOYD JEF-

FERY, F. A. BOULE, JACK ROBINSON, JOHN
CAVERHILL, JOSEPH B. BROWN, ROE GIL-

LESPIE and DOC BORCH, being that certain

place known as the Havana Cigar Store, located at

Idaho Falls, County of Bonneville, State and Dis-

trict of Idaho, as a public and common nuisance,

to wit, as a place where intoxicating liquor contain-

ing more than one-half of one per cent of alcohol,

to wit, certain spirituous liquor commonly known as

"Moonshine whiskey," the same being designed, in-
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tended and fit for use as a beverage, were sold,

manufactured, kept and bartered, said acts and

things herein charged being then and there pro-

hibited and unlawful.

Contrary to the form of the statute in such case

made and provided and against the peace and dig-

nity of the United States of America. [22]

H. E. RAY,
United States Attorney for the District of Idaho.

JAMES JUST,
Foreman of the United States Grand Jury.

Witnesses examined before the Grand Jury in

the above case:

Ruth Bybee. Edward A. Elg.

J. T. Bump. W. J. Edmunds,

Paul A. French. Stanley Mulberry.

D. H. Clyne. E. E. McGinness.

Harris C. Weaver. Richard Lyon.

Claude Davis. Chas. J. Coughlin.

Myrtle Ferguson. Robert Owen.

Charles Gregor. John T. Wing.

Albert Flitton. Jack M. Claskey.

Walter McEntire. C. O. Dreger.

Thos. C. McDonough. Kenneth McKinzie.

R. W. Dyer. Paul D. Armour.

B. A. Myers. Roy Hain.

Jerry Thornton.

[Endorsed] : U. S. District Court. The United

States of America vs. Clay Rosselle, Morgan Neil-

son, alias Nels Morgan, Milton, Flitton, R. O. Jones,

John Peterson, Lin O'Brien, Floyd Jeffery, F. A.

Boule, Jack Robinson, John Caverhill, Joseph B.
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Brown, Roe Gillespie and Doc Borch, Defendants.

Indictment. Charge: Vio. Sec. 37, P. C, Con-

spiracy—and Sees. 3, 21, 25 and 26, Title II,

N. P. A., and Sees. 281, 306 and 307, Title 26, U. S.

Code. H. E. Ray, U. S. Attorney.

A true bill.

JAMES JUST,
Foreman.

Presented by the foreman in open court and filed

in the presence of the Grand Jury, Mar. 20, 1928.

W. D. McREYNOLDS,
Clerk.

United States of America,

District of Idaho,—ss

:

I, W. D. McReynolds, Clerk of the United States

District Court for the District of Idaho, do hereby

certify that the foregoing copy of indictment in

the case of United States vs. Clay Rosselle et al.,

No. 1532, has been by me compared with the origi-

nal, and that it is a correct transcript therefrom

and of the whole of such original, as the same ap-

pears of record and on file at my office and in my
custody.

IN TESTIMONY WHEREOF, I have set my
hand and affixed the seal of said Court in said

District this 3d day of June, 1929.

[Seal] W. D. McREYNOLDS,
Clerk.

By M. Frandeni,

Deputy. [23]

Aforesaid certified copy of Indictment endorsed

as follows:
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Defts. Ex. "A." Cause No. 8099. Filed in the

U. S. District Court, Western District of Washing-

ton, Southern Division. August 26, 1929. Ed. M.

Lakin, Clerk. [24]

[Title of Court and Cause,]

OEDER DENYING WRIT.

The petition herein having been presented to

the Court, and the Court having considered the

same, together with the additional petition verified

'by Clay Roselle, and the judgment and two commit-

ments attached thereto and the certified copy of

the indictment, as the same has heretofore been

filed in a prior application for this writ referred to

in the petition; and it further appearing to the

above-entitled court that the petitioner herein is

temporarily within the jurisdiction of the above-

entitled court and is now in the custody of the

United States Marshal for Idaho, en route to the

District of Idaho under commitment from said

District Court as stated in the petition; and it fur-

ther appearing that this Court ought not upon the

record grant the petitioner's application for Writ

since petitioner has opportunity for full relief of

any grievance in his home jurisdiction, before the

Court issuing the commitment; now, therefore, it

is hereby

ORDERED AND ADJUDGED that said petition

be and the same is hereby denied.

IT IS FURTHER ORDERED that an exception

be allowed the petitioner herein.
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Done in open court this 4 day of September, 1929.

JEREMIAH NETERER,
Judge.

OK.—TOM DeWOLFE,
Asst. U. S. Atty.

[Endorsed] : Filed Sept. 4, 1929. [25]

[Title of Court and Cause.]

NOTICE AND PETITION FOR APPEAL.

Comes now the petitioner, and gives notice that

he appeals to the Circuit Court of Appeals from the

decision of this Court denying the writ herein.

Comes now the petitioner and prays the Court

that this appeal be allowed.

HENRY CLAY AGNEW,
Attorney for Petitioner.

Copy reed.

DeWOLFE,
Asst. U. S. Atty.

[Endorsed] : Filed Sept. 5, 1929. [26]

[Title of Court and Cause.]

ORDER ALLOWING APPEAL.

Upon considering notice and petition of the peti-

tioner herein and being otherwise fully informed

in the premises,

—



F. M. Breshears. 35

IT IS ORDERED, that the appeal of the peti-

tioner herein be and the same is hereby allowed, and

that the citation may issue.

Done in open court, this 5th day of September,

A. D. 1929.

JEREMIAH NETERER,
Judge.

OK.—TOM DeWOLFE,
Asst. U. S. Atty.

[Endorsed] : Filed Sept. 5, 1929. [27]

[Title of Court and Cause.]

CITATION ON APPEAL.

The President of the United States to John Doe,

Assistant United States Marshal, District of

Idaho, and to His Attorney, Anthony Savage,

United States Attorney, GREETING:
You are hereby cited and admonished to be and

appear before the United States Circuit Court of

Appeals for the Ninth District, at San Francisco,

California, within thirty days from the date hereof,

pursuant to an appeal filed in the Clerk's office

in the above-entitled cause, to show cause, if any

there be, why the judgment mentioned in said notice

of appeal should not be corrected and speedy justice

done the parties in that behalf.
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WITNESS, the Honorable JEREMIAH NET-
ERER, Judge of the above-entitled court, this 5

day of September, 1929.

JEREMIAH NETERER,
District Judge.

Attest: ED. M. LAKIN,
Clerk of the District Court of the United States

for the Western District of Washington.

Service of the within citation on appeal acknowl-

edged this 5th day of September, A. D. 1929.

DeWOLFE,
Asst. United States Attorney. [28]

[Title of Court and Cause.]

ASSIGNMENTS OF ERROR.

Comes now the petitioner herein, and in support

of his petition herein for an appeal, submits that

manifest errors were committed in that judgment

of the Court rendered the 4th day of September,

1929, in the above-entitled cause, in this:

1. That the Court erred in refusing to consider

the merits of said petition.

2. That the Court erred in holding that the facts

stated in said petition were insufficient to justify

the issuance of the writ.

HENRY CLAY AGNEW,
Attorney for Petitioner.
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Copy reed.

DEWOLFE,
Asst. U. S. Atty.

[Endorsed] : Filed Sept. 5, 1929. [29]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD.

Comes now the appellant, and requests that the

Clerk prepare a transcript of the following papers

on appeal

:

1. Petition for writ, together with exhibits at-

tached.

2. A copy of the certified copy of the indictment,

placed on file as exhibit in cause No. 8099,

and referred to in the order of the Court.

3. Order denying writ.

4. Notice of appeal, petition for appeal, order al-

lowing appeal, and citation on appeal.

5. Assignment of error.

HENRY CLAY AGNEW,
Attorney for Appellant.

[Endorsed] : Filed Sept. 5, 1929. [30]
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[Title of Court.]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

United States of America,

Western District of Washington,—ss.

I, Ed. M. Lakin, Clerk of the United States Dis-

trict Court for the Western District of Washington,

do hereby certify and return that the foregoing

pages, numbered from one to thirty inclusive, con-

stitute a full, true and correct copy and transcript

of the record and proceedings in the case of in the

matter of the petition of Clay Rosselle, by his next

friend, Henry Clay Agnew, for a writ of habeas

corpus, in Cause No. 8104, in said District Court,

as required by praecipe of counsel filed and shown

herein, and as the same remain of record and on

file in the office of said District Court.

I further certify that I hereto attach and trans-

mit the original citation in said cause with accep-

tance of service thereon.

I further certify that the following is a full, true

and correct statement of all expenses, costs, fees

and charges incurred and paid in my office on be-

half of appellant and petitioner herein, for making

the record, certificate and return to the United

States Circuit Court of Appeals, in the above-en-

titled cause, to wit

:
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Clerk's Fees for making record and

return, (71 fols. ® 15^ each) . . . $10.65

Certificate 50

Appeal 5.00

Attest my hand and the seal of said District Court

at Tacoma in said District, this 7th day of Septem-

ber, 1929.

[Seal] ED. M. LAKIN,
Clerk. [31]

[Endorsed] : No. 5940. United States Circuit

Court of Appeals for the Ninth Circuit. Clay Ros-

elle, by His Next Friend, Henry Clay Agnew, for

a Writ of Habeas Corpus, Appellant, vs. F. M.

Breshears, as United States Marshal for the Dis-

trict of Idaho, Appellee. Transcript of Record.

Upon Appeal from the United States District Court

for the Western District of Washington, Southern

Division.

Filed September 10, 1929.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.




